
 

 

 

 

 

 

 
 

Study of the Use of “Failure to Protect” Charges Against the  
Non-Abusive Parent in Domestic Violence Cases 

 

 
 

Summary 
This study will investigate the use of “failure to protect” charges by Child Welfare Services and Dependency 
Courts against the non-offending parent in domestic violence situations.  
 

Problem 
Domestic violence impacts millions of families every year. According to the California Women’s Health Survey 
(CWHS), approximately 40% of California women experience physical intimate partner violence in their lifetimes. 
Of those experiencing physical intimate partner violence, 75% of victims had children under the age of 18 years 
at home.

i
 Nationwide, an estimated 15.5 million children are exposed to domestic violence each year, and seven 

million of these children live in households where the violence was considered severe.
ii
 A range of studies has 

also shown that there is a 30-60 percent overlap of families with co-occurring child maltreatment and domestic 
violence.
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Victims of domestic violence must make difficult choices every day to ensure their own and their children’s 
safety, to the extent possible given the abusive situation. They must balance complicated tradeoffs between 
staying in the abusive situation and attempting to leave.  Attempting to leave a relationship is the most dangerous 
time for a victim, a reality known as separation violence.

iv
 Victims are often at risk of homelessness; over 80% of 

domestic violence survivors entering shelters identified “finding housing I can afford” as a need, second only to 
“safety for myself” (85%).

v
 Between 22 and 57% of all homeless women report that domestic violence was the 

immediate cause of their homelessness.
vi
 Recognizing these complex dynamics, victims employ a range of 

protective factors to keep their children safe. 
 
When these cases come to the attention of Child Welfare Services, far too often the non-abusive parent, who is 
also the victim of domestic violence, is charged with “failure to protect” the child from witnessing domestic 
violence or experiencing abuse at the hands of the other parent. Failure to protect charges can have a 
devastating impact on the parent and on the child removed from custody of the non-abusive parent. Especially 
troubling are the case examples in which the parent perpetrating domestic violence, or a member of their family, 
then gains custody of the child.  
 
These actions are in contrast to the key principles identified by California Leadership Group on Domestic 
Violence and Child Well-being in their 2010 report, stating:  
 

The best way to keep a child exposed to domestic violence safe is to keep the non-offending parent safe 
and ensure that the non-offending parent is able to engage in a safe, secure and nurturing relationship 
with the child… A non-offending parent should not be held responsible for the behavior of an offending 
partner.

vii
  

 



 

These key principles are well-grounded in research and are lived realities of domestic violence survivors and 
their children. Research has shown that the most critical resiliency factor for a child witnessing domestic violence 
is the presence of a loving and supportive adult in their life.

viii
 When the non-offending parent is present, 

supporting this parent and their relationship with the child can provide the best chance for positive development 
and lifetime outcomes.  
 
Despite this research and these identified key principles, domestic violence advocates across California have 
raised concern about the frequency with which non-offending parents are still charged with failure to protect and 
lose custody of their children. The extenuating circumstances caused by abuse call into question the fairness and 
appropriateness of failure to protect policies for victims of domestic violence. 
 

Solution 
Despite the numerous case examples that we know of, we currently lack comprehensive data about the scope 
and scale of this issue. This information is needed for a clear assessment and to move forward with solutions to 
best protect children and the non-offending parent.  
 
For this reason, we are requesting a study to examine: 

 The policies and processes of the Child Welfare System when domestic violence is indicated, including: 
o Rates of failure to protect charges; 
o When and how CWS makes the decision to charge failure to protect;  
o Casework done prior to removal and requirements placed on the non-offending parents; and 
o Training provided for caseworkers for this type of case. 

 Dependency Court cases and decisions, including: 
o The effectiveness of Welfare & Institutions Code Section 361(c)1 which allows a parent to present 

a safety plan to avoid the removal of the child from their custody. 
o Case outcomes: 

 Frequency of substantiated findings 
 Who is granted custody of the children 

o Training and knowledge of dependency court judges on the dynamics of domestic violence and 
protective factors 

 

Contact Information 
For more information, please contact Krista Niemczyk, Public Policy Manager, California Partnership to End 
Domestic Violence, at Krista@cpedv.org or 916-444-7163. 
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